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(Whereupon, the following trial proceedings were had 

in the afternoon on the 8th day of October, 2013, to wit:) 

THE COURT: We're on the record in Case No. 

CJ-2008-7969. The members of the jury are present, as well 

as counsel and their clients. And I think we're finally to 

the point for opening statements, who will give opening 

statement for plaintiff? 

MR. BAKER: Mr. Beasley. 

MR. BEASLEY: Good afternoon. I'm going to try to 

condense in a relatively short period of time, which may 

seem long, several years of learning about Toyota and about 

what happened that caused the incident that we are all here 

today about, and that's the motor vehicle accident that 

occurred September 20, 2007. And you heard where, and you 

heard a little bit about how. You will get a lot more 

information over the next probably several minutes from me 

and also from opposing counsel. 

I'm going to first say that it is one thing that I 

believe I can agree, and the defense lawyers and all parties 

can agree, we all appreciate your service. And that goes 

without saying, you're giving of your time and efforts, your 

day-to-day activities to be here, we all appreciate it, and 

we also understand that is it oftentimes a hardship for you. 

I will tell you that this is an extremely important 

case, in fact, I've been practicing law a long time, trying 
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a lot of cases. I learned a long time ago, first of all, 

that when you put jurors in a jury box collectively, they're 

a lot smarter than I am, or any other lawyer that I've dealt 

with in the courthouse, in any courthouse. You put folks 

together collectively from their experience what they 

learned, they will generally, in 99.9 percent the time, 

reach the proper decision in any lawsuit that they hear. 

And I think that's extremely important. 

This is an important case for a lot of reasons. It 

is important to a lot of folks. You will have people 

watching this case from a distance to see the outcome of the 

case. It's going to affect a great deal of how Toyota 

operates in the future. And it will have a general good 

effect, in my opinion, on how automobile companies deal with 

problems that they experience, and when they should be more 

open, forthcoming, honest and straight with people that 

regulate them, and also with the public, more importantly 

with the customers. 

Now, I'm going to, first of all, tell you that we 

accept the burden of proof in this case without any doubt. 

You've heard what the burden is, generally. The court will 

explain it to you in more detail at the end of the case. 

Generally speaking, we have a burden to prove, by a 

preponderance of the evidence, our case, in other words, we 

are entitled to have a verdict for our clients from you. 
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Give you an example. I told you there was not a 

criminal case when you're doing voir dire. The reason 

that's important, some people watch television and come into 

the courthouse and they have a general knowledge of what 

they believe that burden of proof is. And they generally 

tend to go toward the criminal burden, and that is to prove 

beyond a reasonable doubt, and that is not this case. 

Our case is simply to prove to you by a -- 

reasonably prove to you by a preponderance of the evidence. 

It is like a football game, if you started right on the 

50-yard line, if we cross that 50, we don't have to go to 

the goal line, simply crossing it meets the burden under the 

law because that is a preponderance of the evidence. 

So, you're going to learn, as we go through the 

trial, why this case is important. You heard the term 

"sudden acceleration." Sudden unexpected acceleration. 

That's not a technical term, but it really is in a sense. 

It's an acceleration of an automobile where the driver's 

input has no effect on it. in other words, you're not 

mashing down on the pedal. And for some reason, the 

automobile speeds up or keeps a constant speed when you 

don't have any pedal input; that is a sudden acceleration. 

That's what this case is about. 

Now, it happened in this case, and we're going to 

prove it to you, but it's not an isolated incident. You're 
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going to find out that Toyota, for example, has known as far 

back as 2004 they had a serious problem with sudden 

accelerations. You're also going to learn, as you go 

through hearing the evidence, that Toyota intentionally 

misled this outfit called NHTSA, National Highway Traffic 

Safety Administration, which regulates automobile 

manufacturers. They misled them, were not open with them or 

not candid with them. 

in fact, they even hired some NHTSA employees who 

were investigating; had one gentleman had been investigating 

Toyota in two our complaint incidents, not sudden recalls 

(sic). Hired him in the year 2003. You're going to find 

out that is a very critical date, and I will explain it to 

you in more detail later. 

But you're going to see in this case, and hear in 

this case, and you will have, for example, e-mails. A lot 

of folks don't realize -- I found out through litigation -- 

people will put stuff in e-mails that they won't say 

face-to-face oftentimes, and oftentimes won't write in a 

letter, what Toyota didn't realize in this case is that 

those e-mails would become a part of this court record and 

would be introduced into evidence. And you will have the 

opportunity to the read them once they come into evidence. 

I will talk about them in a few minutes about the e-mails, 

the internal e-mails that started back early in 2003, 2004, 
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right up to 2010 about sudden accelerations. 

Now, you're going to hear about corporate 

wrongdoing, corporate knowledge of defective products -- 

specifically, in this case, the computer system in this 

automobile, and we will talk about that in a few minutes -- 

corporate knowledge that the defect is there, and also that 

the defect is a safety defect that can affect folks, can 

injure, can actually kill or cause deaths. 

And you're going to find out that this, what we 

call or what we're going to prove, a cover-up, started at 

the top levels in Japan, and actually carried out very 

effectively over a period of years in this country by the 

company that is located in California, the motor sales 

outfit of Toyota. 

Now, it has taken a long time for this case to get 

to trial; no fault of this court, really no fault of 

lawyers, we have had a long, hard battle. A lot of 

discovery where we have taken depositions, we have had 

access to depositions taken in another court in the federal 

courts. And we all agreed that those depositions could be 

used in this trial and any other trials against Toyota. And 

you will hear mostly folks from Toyota, who were deposed, 

and you will hear their testimony just like they were here 

under oath testifying on that stand. 

Now, a lot of the case is going to be technical, 

***** THIS TRANSCRIPT HAS NOT BEEN PROOFREAD ***** 



10 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

complex, a lot of engineering jargon, a lot of engineering 

talk. But when you get down to it, the case is really not 

that complicated, not that complex, and not that technical, 

we're talking about an automobile accident that occurred not 

because of anything that the driver did, or didn't do, but 

caused by a sudden acceleration of that particular vehicle, 

a 2005 Toyota Camry driven by Ms. Bookout. 

You heard them kind of take a few little shots at 

her in the voir dire. I will tell you right now that she 

had a perfect driving record, never had any problems, was a 

good driver. And you can check her record if it comes into 

evidence. She had absolutely no problems. So what she did, 

or didn't do, really is not going to be an issue in this 

case except for what she did to try to keep that car stopped 

or to make it stop. And I will talk about that in more 

detail in just a minute. 

So when I say 8t is a simple case, here is the 

reason it is simple: Most folks, I believe, don't think or 

don't believe that an automobile with the driver mashing 

down on the accelerator ought to take off or speed off or be 

out of control on the speeding. I don't think most folks 

think -- I think they would believe that that shouldn't 

happen. Take it a step further on braking. I believe most 

folks believe that if you're driving down the highway and 

apply your brakes you ought to be able to slow that car down 
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and bring it to a stop if you're driving at highway speed; 

that didn't happen in this case, and we will talk about that 

in more detail in just a few minutes. 

Now, I said that Toyota started having problems 

with their computer system, specifically the throttle system 

of this Camry automobile, back in 2003, 2004. I'm going to 

just give you some numbers right now that you're not going 

to mean a lot to you, but I'm just going to throw some 

numbers out. And I have written them down on this chart. 

As we go through -- 

THE COURT: Can everyone see this? 

MR. BEASLEY: what l'm reading right here, it won't 

mean a lot to you right now as we go through it. I want you 

remember this, as you hear the testimony, and also as you 

hear the opening statements. 2000, 2001 the electronic 

throttle control system was introduced in the Camry. used 

to be what they called a mechanical system where if you 

pressed down on the accelerator, you had a cable that went 

to the carburator. And you had a carburator system, and 

that kind of told you what the car was going to do. 

Now you have the electronic throttle control 

system, which we're going to get to into great detail. lust 

remember that's when it started, in 2004, NHTSA told Toyota 

that there had been a 400 percent increase in the sudden 

acceleration complaints on their automobiles with the new 
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system; that's 400 percent. 

Now, at that time, Toyota had a database where they 

would put a word in and get a response. They were looking 

for sudden acceleration complaints. They received, had in 

that database, stored in that database, 60,000 customer UA 

complaints; that's in their database at that time. I don't 

think that's going to be disputed, in fact, it may try to 

be explained away, but that 60,000, in their database 

according to internal e-mails, and according to the federal 

government, who checked all of their records, and you will 

get some information from the congressional committees who 

investigated Toyota on this particular problem, and they 

found that they had 60,000 customer complaints in the 

database. 

Now, Toyota has a responsibility to report any type 

of customer complaint, any type of defect complaint, any 

type of problem of that sort to NHTSA. You will find out 

that they reported 124 of those 60,000 complaints to NHTSA. 

They carefully -- that's why I think it's going to be 

interesting, not a coincidence maybe, they hired the NHTSA 

folks that went to work for Toyota, a gentleman named 

Santucci, Chris Santucci, made him what is called the window 

between Toyota and NHTSA; that the means everything went 

through this gentleman who in 2003 was working for the 

government, 2003 goes over to Toyota. 
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You will hear a lot about him during the trial, 

worked for a gentleman named Chris Tinto. Mr. Tinto was way 

down the line in this case, but you will hear that he 

finally got fed up, he had enough, and you will hear what he 

had to say about it. 

Now, NHTSA later told Toyota that 70 percent of the 

cars that were involved out there in the marketplace did not 

have bad mats. There had been a mat problem. Somebody in 

voir dire mentioned they knew about the mat problem, where 

mats had gotten hung up under the pedal; that is not in this 

case. I will tell you that up front. Seventy percent did 

not have the bad mats, nor did they have a bad pedal. 

So that means 7 0 percent of the cars out there 

were still having sudden accelerations, had to be another 

reason. Toyota will tell you it's always the driver that 

always hit the wrong pedal and thought it was the brakes. 

You're going to hear in this case, like the questions you 

heard in voir dire, that they will blame somehow or another 

Ms. Bookout some type of pedal misapplication. I will be 

interested to hear how the are going to do that. 

Now, I mentioned a while ago that a car should stop 

when the brakes are applied unless the brakes are bad, 

unless you have a bad brake problem. This car had what they 

call an anti lock braking system. Does everyone know what 

that is, where you have anti lock brakes, they don't lock up. 
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They're designed to keep them spinning. It is very 

important in this case. And I will be very interested to 

hear their explanation as to why -- as we go along just 

remember that fact. 

Cars should not speed up unless the driver is not 

pushing down on the pedal. My wife told me -- I always talk 

to her before the trial. And I have one other thing in 

common, by the way, with Mr. Jennings over there -- my wife 

also is an RN. She taught nursing at Troy State. She told 

me this morning be brief, be straight, and don't try to be 

funny. So far -- and she also always told me I don't write 

well, and I do apologize for that. 

Now, at the very bottom of that -- I'm not sure if 

you can read it -- I want you to remember this one term, and 

this is the one thing, if Toyota had their way and could put 

a magic marker out there somehow or another and erase this 

from the entire trial, they would want to get away from 

this: This car involved in this wreck left 150 feet of skid 

marks; that's half a football field. And they're going to 

say that she was on the accelerator; 150 feet of skid marks. 

The trooper will tell you 125 on pavement, 25 off 

pavement. And the ones on the pavement that you can 

actually see are heavy skid marks, heavy skid marks; that 

means a tire on the right rear was locked up, was locked up. 

Now, you're asking me right quick, antilock brakes, tire 
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that are locked up? This lady first tried to stop the car 

by pumping her brakes, and then she pulled the hand brake 

back, and that's what locked the right rear. The left one 

didn't lock, it was still spinning. The right one was 

blocked. 

And the trooper will tell you 150 feet of skid 

marks from the right tire, right up to the edge of that 

tire, the back edge of the tire, middle of the tire, I 

believe he said, where it hit the bank. The reason I gave 

you these numbers, I want you to remember as we go through 

opening statements on both sides, and also the evidence, 

just remember these, and sort of -- they're important -- the 

year the Camry got the new throttle system, what they said, 

"they" being the government, said about the increase at. 

That has to be considered by even the president of the 

company who claims he didn't know about, by the way, which I 

find kind of interest. 

when NHTSA told him that you have a 400 percent 

increase in the sudden accelerations over the mechanical 

system, when you build this new fangled computer system, 

that ought to get somebody's attention. And it should not 

just be the low-level folks, but the president of the 

company. You will hear him on his deposition I think say 

that he didn't know about it. I find that kind of weird, 

kind of strange. 
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1 Now, the 60,000 complaints that they got, they put 

2 in the words later, when they were dealing with NHTSA, they 

3 were very carful to try to keep NHTSA to mats, because they 

4 knew that was a very small number. Later, the congressional 

5 document that you will see will show that their own records 

6 show the mat problem was a very minor problem compared to 

7 the other problems, you know throttle problem. 

8 Now, they're, I guess, they will have some 

9 explanation for that 60,000. It is in their database, and 

10 that's what congress found. They already told them you have 

11 a 400 percent increase in these sudden accelerations just 

12 from that short period of time. So you go down from there 

13 then you find this is what is going to be very interesting 

14 as you hear the testimony. 

15 They establish relationships with the agency. You 

16 go the same year, from you are being a regulator to being 

17 regulated, same person, who becomes the window, who is back 

18 and forth. Everything that comes through from NHTSA to 

19 Toyota comes through Mr. Santucci, same way when they go 

20 back to NHTSA reporting the 124 complaints. They picked 124 

21 out, and they restricted it to the mats. And you will hear 

22 testimony later where they're telling each other, we've got 

23 to make sure we keep this thing within NHTSA. we don't want 

24 a hearing on it. we don't want to get past mats. I just 

25 want you to remember those, if you forget everything else, 
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don't forget the 150 foot of skid marks. 

Now, I said in the beginning the jury is important. 

I'm going to go into more detail about the switchover, the 

changeover to the electronics and the throttle system. 

You're going to hear some testimony in a few minutes by 

deposition sometime this afternoon where -- I told you they 

were trying to really hide this problem and trying to keep 

it down home, so to speak, and not let the public find out, 

certainly not let the government find out about the massive 

problem. 

So they did a very skillful thing to try to do 

this, and they did it over a period of years. You will read 

an e-mail where the executive vice president of Toyota told 

the president of Toyota, a gentleman named Jim Lentz -- and 

you will hear his deposition this afternoon I hope -- here 

is what he told him: Said we have to come clean, we've got 

to quit hiding stuff, and we've got to be open and honest 

with the government. 

This was an executive vice president telling the 

president this, and now the president is going to give on 

his deposition and raise his hand and swear to tell the 

truth, and say that he didn't know about the problem from 

2003 up to 2009 when an incident occurred and he said for 

the first time that sudden accelerations came on his radar 

screen. Said up to that point they were not. And you will 
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see e-mail after e-mail where notice was given specifically 

to Mr. Lentz, but certainly to a lot of people under him of 

the problem. 

Said the jury is important, and here is the reason: 

Not only do you have an opportunity to make a decision in 

this case, but also -- your verdict will have a real effect 

on Toyota. They will have to quit hiding stuff. They will 

have to let their customers know, the government, number 

one, the public, but more importantly their own customers 

who bought their cars and who are driving them out there 

unaware that there was a problem with this sort. 

we're not talking about a problem with a computer 

where, for example, I've had difficulty this afternoon with 

whatever you call that, an iPhone or Blackberry. It was 

cutting off on me, I couldn't get it back on last night; 

that was going to be my cheap phone to call my wife, and I 

couldn't get it to work, and that is a problem. So I found 

out all I had to do is cut it off and reboot it and that 

solved the problem. It had some sort of problem. I don't 

know what the problem was. 

in this case, we're not talking about a Blackberry, 

we are talking about an automobile. And we are talking 

about a critical safety system failure. Remember that term, 

critical safety system failure; that means you have to be 

extra cautious. You have got to be judicious, you have to 
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be diligent, you have to be straight, honest. You have to 

listen not only to your customers who are telling you about 

the problem, but you have to shut it down, investigate it, 

and then fix the problem. You will find out that that 

didn't happen. 

Now, let's talk little bit about NHTSA. And I 

think that's important, because you may hear lot of 

testimony as we go through about NHTSA. NHTSA was created 

as I recall, in 1970 when congress created NHTSA, placed it 

under the Department of Transportation. And they have the 

responsibility to regulate the automobile industry, the 

manufacturers. 

You will also hear that they have been grossly 

underfunded, grossly understaffed. And as a result, people 

are -- not people, but companies like Toyota are able to 

come in and pick off key folks, let them go to work for 

Toyota, and all of a sudden become the window between the 

regulator and the regulated corporation. 

Now, you're going to hear about the wreck. I got a 

little bit different impression hearing the voir dire about 

how this happened. I heard the lady came off, down the 

road, ran into a bank; that's true. But let's talk about 

how it happened. Ms. Bookout -- they may jump on her 

because she is over 70. I would like for them to explain to 

you, though, why in all their advertising they emphasize 
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selling to elderly folk, in fact, their market was to be 

over 60 for the Camry. And interestingly marketed mostly to 

women . interesting, I suppose. 

Now, Ms. Bookout. She had been friends with 

Barbara Schwarz for years. Their families were friends, 

very close. This particular day they had been shopping, had 

a plan to go to the lake, go to lake house. You heard a lot 

about the lake house. The Schwarz's owned a lake house. 

Barbara was extremely fond of it, spent a lot of time up 

there with her children who are now elderly, so to speak, 

older than children, and their grandchildren. Really 

nothing wrong with that; that's -- I didn't think it was 

that big of a deal; that was something they enjoyed doing. 

On this particular day though, a tragic ending, a 

good day started tragically. Let's talk about how it 

happened real quickly. They were going up to the lake, had 

been shopping, driving down this particular Road 69. You 

heard how you get there off 1-40, 69 going down to the lake. 

For some reason, they got off at the wrong exit, at the 

Texana exit. Not really important as to why they made the 

wrong turn. Could have been some kind of a problem with the 

car, they wanted to get off. Could have been simply they 

were talking and made the wrong turn off on this exit. 

Once they got off on the exit that's when the 

problem started. The sudden acceleration happened. Ms. 
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Bookout applied the brakes, pumped the brakes six, seven, 

eight times. You will hear testimony on that. That didn't 

work, didn't stop them. Still going down this exit. She 

had the foresight to pull the emergency or the hand brake or 

the parking brake, whatever you want to call it, that is in 

the console. She pulled it up. Ms. Schwarz saw it, saw her 

pull it up; that's what caused the skid marks, and you will 

hear testimony to that effect. 

The right wheel locked up, left on the road 125 

heavy skid marks, another 25 off-road impact, impact was 

approximately 27 miles an hour according to our accident 

reconstructionist. I don't think it is going to be a big 

disagreement, maybe it will be with their accident 

recollection. Our man, who is trained and a professional, 

went back and reconstructed the accident and made certain 

findings insofar as the deceleration rate, which is 

important. 

The speed, really neither side can say what the 

speed was come coming off of the 69. The speed limit is 70. 

Everyone pretty well agreed it is probably 65 when she 

pulled off on the exit, but we really don't know, we do 

know when the skid marks started the speed is going to be 

somewhere between 40 and 45 miles an hour, say 43, somewhere 

in that range according to our reconstruction expert. 

we know the -- we generally know that the impact 
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was severe just based on the vehicle's condition and the 

damage, mostly on the left front, and a lot of it underneath 

the front because of the way it hit the bank, we know 

generally that much from experts. But importantly, in this 

case, a lady came up on the scene who happened to really 

give some valuable, valuable testimony by deposition that 

you will hear today. 

She actually came up, first person to see what was 

going on. in fact, she actually saw the car come off the 69 

onto to the exit, saw it in her rear-view mirror, realized 

something was wrong because it wasn't slowing down. She 

actually saw it go over Texana Road into the bank. She was 

the first person on the scene to get to the car. She went 

to the car, was able to open the passenger door, got down 

beside Ms. Schwarz, who was still alive. Ms. Bookout had 

been knocked pretty much out at that time in the impact, the 

driver. 

Ms. Schwarz, the passenger, had a broken leg, but 

really was -- she was hurt, but appeared she was lucid, able 

to talk, and the lady was able to sit there and talk to her. 

And here is what she was told, Ms. Schwarz told her this, 

and you will hear it by deposition. Basically, that we got 

off the exit, Jean tried to stop the car, did everything she 

could do. She pumped the brakes and pulled the hand brake, 

and we skidded and went into the bank. 
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The lady told her that, and the court is going to 

allow that testimony in because of the circumstances, as 

being legitimate testimony, because it is coming from a 

person who had been in the wreck, knew exactly what 

happened, and told it exactly the way it was; that is not 

expert testimony. That is coming from the lady in the seat 

telling what the driver had done. Did everything she could 

do to try to get that car to stop, and it wouldn't stop. 

Now, another gentleman comes up, a black Jim 

gentleman who was not first on the scene. But he comes up, 

first name Milton, and he comes up and hears the same 

conversation from Ms. Schwarz to him. She tells him 

basically the same thing about what had happened. And he 

actually ministered to her, actually went to the hospital 

with her when they took her to the hospital and stayed with 

her in the hospital because the family was not there and was 

trying to get to her and she dies in the hospital. 

But fortunately, for her family and for the good of 

not just this case but for people who might experience the 

same situation, she was able to explain what the driver had 

done to try to stop that car, and it wouldn't stop. There 

is a reason for it, and you will hear more about that as we 

go. And I will sort of shocked if they really try to blame 

Ms. Bookout for doing something wrong and claim that she 

caused this wreck because that is absolutely not true. 
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So, I'm going to just -- sometimes you forget about 

the folks that you represent. I want you to see the family 

just a little bit. we agreed, Judge, by the way, to show 

this. That's the folks. That's the people who were in this 

car. This is just another little family shot: Ms. Bookout, 

son, grandchi1dren. This is another shot. This is Charlie 

here, daughter. This is Barbara, grandchi1dren. This is 

just a happier time. Family get together. That's enough. 

This just gives you a general idea of the kind of folks that 

we're talking about. They just happen to be people like 

everybody else, tragedies in their families, and now they're 

having to deal with it. 

The claims in the case, and you heard this already, 

just to make sure that we're on the same page, the claims 

that we're making there is the death claim for Barbara 

Schwarz, personal injury claim for Jean Bookout; that is her 

personal claim for the injuries she received. She received, 

for example, a closed-head injury. A lot of people don't 

realize that closed-head injuries are extremely, extremely 

serious medically. She also had broken bones. And she was 

pretty well hurt. And you will hear more in details about 

that. 

This is also a third claim in this case that you 

didn't hear much about in the voir dire that I want to 

explain it to you. under Oklahoma law, there is a claim for 
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what is called a false statement or false representation, 

where anybody misleads the public intentionally about a 

particular situation or a product or anything. And the 

claims under the law of Oklahoma there is a strict liability 

law claim, which is against Toyota, both Toyotas, and that's 

strict liability under Oklahoma law, which is called a 

product liability action. 

There is also a negligence action against both 

companies. Just in a nutshell, the judge will do a much 

better job than I do of explaining the law. And I am not 

trying to overstep my boundary here, but you need to know a 

little bit about it. Negligence is defined simply as doing 

something that a reasonably prudent person would not do or 

failure to do something that a reasonably prudent person 

would ave done. I'm not sure that makes sense, but that is 

kind of a nutshell explanation of it. in this case, we're 

talking about a corporation in the personal setting doing 

something or failing to do. 

The deceit claim is under Oklahoma law. And I will 

just tell you generally what it says. It says that you have 

the right to sue for damages when anybody, including Toyota, 

I'm adding that, practices a deceit with intent to defraud 

the public or a particular class of persons. And the fraud 

here is Toyota had actual knowledge. And you go back to 

that little chart I did a while ago, 2003, 2004, about a 

***** THIS TRANSCRIPT HAS NOT BEEN PROOFREAD ***** 



26 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

known defect. And instead of doing something about it, they 

hide the majority of the problems and blame it on a mat 

problem, which was fairly easy to solve simply by taking 

those mats out and putting good mats in. 

So I jumped a little bit ahead on the throttle 

system. Let's talk a little bit about that, because you 

will hear experts, all sorts, talking about the throttle 

system and how it works. Let me just give you a very basic 

premise on it from me. I mentioned the fact that the 

throttle system used to be a mechanical system, a cable 

system, where the foot input on the pedal translated by 

cable, and it actually controlled everything. And you 

controlled it with your foot. 

when you go over to the electronics in the system, 

you actually change everything, in fact, here is the way 

Toyota went about it: They started back before the year 

2000. You first had other things that were computerized for 

example, you had cruise control, which a lot of folks know a 

lot about and use it. You also had fuel injection where you 

got away from the carburator and went to a computerized fuel 

injection system. All this was by a computer. 

For today, for example, you're windshield wipers, 

the lights inside your car, the radio, so many things that 

are not safety futures necessarily, windshield wipers are, 

are computerized, controlled by a computer, when they went 
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to an electronic throttle body for the throttle system, they 

actually didn't go back and just start all over and write 

code and have a single computer, they added onto the 

computer where you had just an add on, add on, add on, add 

on, and you will find out that is a big-time mistake because 

they did not follow the industry standards when they 

actually came up with this particular part of their 

automobi1e. 

They -- there is a group that has -- not 

responsibility, they have assumed the responsibility, and 

recognized by all the car companies, they gave them 

standards that they should follow if they're going to have a 

safe, workable computer system. Now, they didn't do it in 

this case, and you will find out that they actually put 

people at risk by not doing. 

what they did, they built in problems into their 

computer system. For example, you will hear testimony from 

some of their own folks that we had bugs in our computer 

that we built in these problems from the very beginning. 

And that means it is not going to fail every time, but at 

some point in time you will have a failure, just like my 

Blackberry, unfortunately, you can't reboot when you have a 

problem out there on the highway with a sudden acceleration 

you have big-time problems. 

Now, I will show you just a couple of slides just 
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1 to give you a general idea about somethings that you will 

2 hear about it from the experts who know a whole lot more 

3 about it than I do. Toyota throttle systems, this is ours 

4 right here, the ETCS-i, contact type accelerator pedal and 

5 noncontact type TPS. Now this Linkless, this is Linked, and 

6 this over here is the old mechanical. That is your old 

7 mechanical system, carbureted vehicles that were through the 

8 1960s. 

9 in fact, I have owned them, maybe some of you have. 

10 Basically pretty simple; that is generally the way they 

11 worked. There is your cable, the throttle valve. And that 

12 decides how much air and how much fuel actually gets in, and 

13 that's what makes the engine run like it ought to run. The 

14 throttle is right there. These are your electronic 

15 throttles. This is your throttle body. This is the engine 

16 control module; that is the big deal right here. Over here 

17 you have your pedal. You will have two signals that go 

18 through this ECM. You have got your throttle control motor 

19 over here, and then this is simply just a value, really. 

20 And you will find that the control of that valve 

21 determines the speed of the vehicle. You always have an 

22 idle speed, if you crank it up, you will go to an idle. 

23 when you accelerate by starting it to go, then you open that 

24 valve and you have an open throttle to a certain degree, in 

25 this case, you will find out that the open throttle is going 
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to be extremely significant in the sudden acceleration. 

I will show you a lot of the stuff that is under 

this. You have got a lot more things that are controlled by 

this ECM, power steering, air-condition, transmission shift, 

traction control, stability control, coolant temperature. 

Toyota, if they had followed the industry standards, which 

they did not, they would not have had that problem, in my 

opinion, and in the opinion of experts. 

And interestingly, the congressional committees, 

who have looked into this matter of sudden accelerations, 

they actually did a preliminary report. And there will be a 

final report, and you will see some interesting stuff about 

Toyota in that report. They will tell you, for example, 

that Toyota intentionally tried to restrict the problems to 

the mat problem. They will tell you that Toyota did not 

systematically investigate and do the things necessary to 

correct the throttle problem. 

I will let you read that in a few minutes just to 

get a better feel of what congress found through documents. 

I'm going to jump ahead and hope I don't confuse you. You 

will hear Mr. Lentz, in the year -- I believe it was 

January of 2010 -- when they required Toyota to bring a team 

to meet with the NHTSA folks -- sorry -- to the 

congressional investigative committee, and they actually 

brought a team there, and they questioned them. And they 
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had documents, and they required Toyota to turn over a 

tremendous amount of documentation. 

And they actually went through and questioned 

intensely this team from Toyota. It was I think early 

January, if I remember the date. And they admitted in that 

meeting that Toyota had not really been forthcoming with all 

the complaints and had not been as transparent as they 

should have been. They also said that everything was not 

caused by the mats and bad (inaudible), that there were 

other problems. They said that it was extremely difficult, 

Toyota's folks are saying this, extremely difficult to 

really determine the causes of the throttle involvement with 

the sudden acceleration. 

Now, this is in 2010 when they knew about the 

problem back in 2004 for certain, and really 2003. But 

along the way -- and they also pointed this out to them: 

State Farm had notified everybody in the mid 2007, if I 

remember the date, State Farm had notified everybody that 

they were having a tremendous amount of claims on sudden 

acceleration crashes. This is one insurance company who 

really was not the manufacturer and not the regulator. They 

were telling folks, You've got a problem, and they ignored 

that. 

So you will just find out that Toyota knew about 

the problem. They knew they had created a system that had 
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1 bugs. There is also a term called spaghetti. You will hear 

2 Toyota folks say, and you will hear experts in the field 

3 admit, that the term spaghetti has become common place when 

4 you have problems in your computer system. Let me show you, 

5 if you were to Google and find out what they describe how it 

6 looks, that is what they give you. if you Google spaghetti 

7 in a computer system, then they have a little explanation, 

8 they say that is actually what it looks like. 

9 See, if you're writing code, it supposed to be -- 

10 this is a very simplistic way to describe it -- it is a 1, 

11 2, 3 approach. You're supposed to write the code. And you 

12 are not supposed to have spaghetti in your system, you're 

13 not supposed to have bugs in your system, but Toyota did. 

14 The reason I put that little chart -- not chart, 

15 but my little handwritten deal a while ago -- Toyota can't 

16 deal with basic facts of this case. They will have to try 

17 to make it extremely complicated. They will try to figure 

18 out some way to blame lean Bookout, and that's going to be 

19 an interesting little dramatic effort on their part, in my 

20 opinion. It's going to be hard to do. 

21 They've had the opportunity, for example, to 

22 cross-examine both of the folks that came and heard what 

23 Barbara said about what had happened. And they know -- 

24 they're going to know before you hear it exactly what those 

25 two folks said. 
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Now, Katherine western doesn't have a dog in this 

fight, so to say; that's an Alabama term. It may not apply 

here. She doesn't have a dog in this fight. She just 

happened to be a person that came upon the scene and had the 

opportunity, one of the last folks to have the opportunity 

to talk to Barbara, and she was trying to console her and 

Barbara was telling her. She told it exactly as she heard 

it, and you will hear her tell you what she heard. 

Now, two things happened. And I'm not -- I want to 

make it very clear, we're not making claims about air bags, 

we're not making claims about the recorder that's supposed 

to record the incident. The reason that you have to know 

that, somebody may think, well, why didn't the air bags do 

this, or why didn't they -- the reason they didn't, they did 

not deploy for whatever reason, we're not saying that it's 

defective, we're not saying it is a claim, and I don't want 

to give you the inference that we're doing that. 

The black block, I call it, I believe it is the 

EDR, it records the incidence of a collision, of a crack, 

in fact, the EDR, if you're in the car and hit the curb, it 

will record something. It will have a recording. For 

whatever reason, in this case, the EDR, when it was 

downloaded by both sides, recorded nothing, we're not 

making a claim on that. It is simply that it did not work 

for whatever reason. And it is also a part of the Toyota 
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system. 

But the real reason that I told you to remember the 

150 feet, that's the one thing that Toyota can't live with 

in this case. They know about anti lock brakes. They 

actually went out and tried to do some testing at the last 

minute. It is amazing. They did testing just a few weeks 

ago trying to leave some skid marks, and the did it with a 

company that you will hear a lot about, Lee Carr. And we 

have been dealing with them for years. 

You will ultimately hear what they pay to represent 

Toyota in lawsuits. And it is also the same company, by the 

way, that years ago said that the Bronco II was safe. 

Bronco Ils rolled over, consistently killed and hurt folks 

all over the country. They were hired to defend the Bronco 

II, so -- 

MR. BIBB: Your Honor, I need to object at this 

point. I think we have gone way beyond what the court has 

allowed on that. I would ask that the jury be instructed to 

disregard. 

THE COURT: Let's move on, Mr. Beasley. 

MR. BEASLEY: I mentioned the marketing documents a 

while ago. I will not show them all on the screen, you will 

see them throughout the trial. Here is what Toyota tells 

the public. I mentioned the deceit claim, that is the fraud 

claim. They said: 
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"At Toyota, we believe everybody has the right to be 

safe." 

That is in advertisements they send out in their 

marketing. They said: 

"we made sure that safety is an integral part of every 

Camry." 

They are advertising Camries, by the way. They 

sai d: 

"The Camry needs to be as safe and as perfect as a car 

can be." 

Now, you will have an opportunity to find out if 

those representations were true or whether they were false. 

And if they were false, did the folks writing them know what 

the rest of the Toyota folks knew about the problems they 

were having with the electronic throttle, and even the mats, 

for that matter. 

So in the marketing campaign, I also told you a few 

minutes ago, they aimed at a particular marketing group. 

They knew that older people would be buying and driving the 

Camry. in fact, one of the ads says Camry attracts older 

drivers. To make it even more interesting, they said that 

they knew that Camry buyers were going to be 60 or older. 

They also said that folks who drive and buy the Camry are 

going to be predominately female. 

So I would take that to assume that Toyota knew 
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that women would be driving the Camries, and that women 

older than 60 would be driving the Camries. So I'm going to 

find it very interesting if they attack Ms. Bookout for 

being over 70 with a perfect driving record. 

But I mentioned a few minutes ago, said I was going 

to follow up on it, Toyota failed to meet and follow the 

industry standards. And the way they went about changing 

over from the old manual system, the mechanical system to 

the electronic system in the Camry, left a lot to be 

desired. 

They were -- automobile companies generally follow 

a group called the Motor industry Software Reliability 

Association. For short, MISRA. That is a group recognized 

in the automobile industry, in the automobile industry. And 

MISRA had promulgated standards to be used in writing 

software, software code. Toyota, for whatever reason, and 

we've not been able to find out exactly why, the government 

says that they did a very poor job of writing their 

software, preparing their software and writing their code. 

For whatever reason, they refused to follow MISRA. 

And that turned out to be a mistake for a lot of folks, 

including the family that lost their mother, and the husband 

who lost his wife, and lean Bookout who received serious, 

serious injuries in the wreck. They violated a lot of rules 

and wrote a source code for their throttle system that was 
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defective. 

You're going to hear from a gentleman, Kawana -- 

and I will do a terrible job -- the first part I will call 

him S, period, Kawana. He wrote a paper, and they probably 

don't want you to hear it, but you will hear it. He 

outlined if you have software coding rules violations there 

will be software bugs in your system. That is a gentleman 

working for Toyota who was involved who wrote this article 

who will says if you violate the software coding rules, 

which they did in this case, you're going to have software 

bugs in the system. So when Toyota developed its own 

software, ignored the industry standards, they had built-in 

bugs in the throttle system. 

Now, when we hear the government report, they're 

going to tell you -- because you heard NASA mentioned 

earlier in the voir dire. NHTSA hired NASA to go in and 

look at the software system after all the problems arose in 

2009, 2010. And I want you to listen carefully to what the 

investigative committee for congress, and the committee that 

was investigating Toyota, said about the NAS investigation. 

NASA will tell you that they really couldn't understand the 

code. They had difficulty with it because it didn't follow 

standards; that is a paraphrasing of it, but you will be 

able to read and hear what they actually said, what the 

committee said, and what the investigators said. 
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You will also hear them say that the software 

created what is called a single-point failure, which makes 

it defective. The single-point failure is sort of like 

this: They will claim they have all these failsafes and all 

these ways to correct the problem internally when the 

computers play with each other, talk to each other. Let's 

talk about an airplane just to give you an example, if you 

have twin-engine airplane, and it is not a single-point 

failure, if one engine goes out you can still fly with the 

other. 

You have a one-engine, and you have a failure, 

you're going, if you had it like Toyota had it, the twin 

engine, single-point failure, both engines would go out and 

any failsafes that you had in would not work, and you would 

have no record of anything occurring, in fact, it is all 

wiped out. 

So I'm going to get now to the Toyota folks which 

you're going to hear who will testify by deposition in this 

case, we can't require -- they did bring one nice person 

here as the corporate representative, who have we may hear 

from before this case is over, I suspect. Mr. Toyoda, that 

is the boss man in Japan, the person who was brought in. He 

was actually brought in because of some problems they were 

having in Japan to straighten out some of their problems 

there. But he also is involved here in this country in this 
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case and the sudden acceleration cases. 

He testified before congress, and you will hear 

that by video, when he was testifying. This was actually 

put out all over the country by the media. He said that 

Toyota would not blame the drivers, interesting to see how 

we develop in this case as we go through this case. The 

head man says, we will not blame the drivers. They had been 

consistently trying to blame them since 2003 for all the 

problems that they were having. 

You will also hear from this will gentleman Chris 

Santucci who was the window. He was actually a vice 

president, I think he was a government relations, whatever 

you want to call it, the gentleman that was hired away from 

NHTSA in 2003, went to work for Toyota in 2003. He was very 

much involved in all of this, in fact, he was the person 

who got the report from NHTSA back in 2004, you, Toyota have 

a 400 percent increase in your sudden accelerations under 

this new throttle system in just a short period of time. 

They went to work then -- "they" being Toyota -- 

using Mr. Santucci and Mr. Tinto, priorly, and others, to 

try to restrict their problem to a mat problem. And you 

will hear direct testimony on that. It may have been a 

coincidence that they hired these gentlemen away from 

Toyota, or it may not. I will leave that to your discretion 

as we go along. 
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interestingly, Mr. Santucci left NHTSA at the time 

they were investigating at that time the sudden acceleration 

problem. He had been involved in two other separate Toyota 

defect investigations. I don't believe he was involved in 

this one, but he knew all about it. One of his best contact 

friends there was a gentleman who actually sent the 400 

percent document to Mr. Santucci after he went with Toyota. 

Now, you're going to see Mr. Lentz by video 

deposition. It was taken in what is called the 

multi-district litigation, the federal litigation. And you 

will hear him testify, we asked Toyota to bring Mr. Lentz 

here so you would have an opportunity -- 

MR. BIBB: Objection, your Honor. 

THE COURT: Sustained. Move on. 

MR. BEASLEY: Now, I'm going to go through just a 

few documents with you real quickly that we agreed, some 

exhibits that are e-mails, Exhibit 702. This was June 1, 

2004. It was a letter to this gentleman who is chief of 

vehicle controls division at NHTSA. And it is from Chris 

Tinto, who you can see here who was really Mr. Santucci's 

boss, I believe, at that time. And this a letter that was 

in response to a letter from NHTSA, March 30, 2004. 

And there had been an agreement with Scott Yon, who 

was Mr. Santucci's contact with NHTSA. And NHTSA was asking 

for a response to questions that they sent to him to get 
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information on. Go to page 1. At the top of the page, as 

per our discussion with NHTSA, the office of defective 

investigation, Mr. Scott Yon, they're asking for information 

limited to vehicles within the electronic throttle control 

system. And they asked specific questions. For example, 

number 1, they asked for model year, number of vehicles. 

They restricted this to what they're asking about. 

Go down to the response. They give them this response, and 

you will get this into evidence. This is sort of a 

background as to how this started. They were starting to 

ask at this time in this document for information from 

NHTSA. 

Now I will jump forward to Exhibit 662, before we 

get into Mr. Lentz, just to give you an idea of what had 

happened. This was a document dated -- e-mail on September 

27, 2007, and it was from Christopher Tinto. And he was 

sending it out. They were talking about the problems that 

they had. And here is what he said: 

"My friend, if you want us to fight them over this we 

can. However, it might be best to simply do a key word 

research mat and forget it." 

See, they were trying to restrict it all this time 

to the mat problem, and they were asking about the 

electronic throttle system overall, and they come back on 

mats. 
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"we can tell them after we submit the data that this is 

what we did, and that is all we are going to do." 

The reason Mr. Tinto was responding he was 

responding, he was responding to an e-mail below from this 

gentleman, Mr. Kato, to Chris Santucci with a copy to 

several people, including Mr. Tinto. And here is the 

explanation, and you will see it on the screen. 

"Updating the field information is very burdensome, 

especially customer complaints on Camry if the 

description of the alleged defect is the same as the one 

in the PEIR letter. As you know, the description of the 

alleged defect was vague and did not limit the issue to 

the interference between the mat and the pedal. So it 

did not include all the other. So we included in our 

response to PE the complaints on ES-350 vehicles 

alleging the unintended acceleration, whether or not the 

customer mentioned something about the mat." 

in other words, regardless whether they mentioned 

mat, they were putting it right back on the mat. 

"in case of Camry, we asked TMS to extract the customer 

complaints on Camry using the same search criteria, 

key word search including the word surge." 

They wanted to get away from surge, where I come 

from, surge means up, increase, when -- and also, I guess 

in this case, increased speed. 
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"When we did during the Camry sudden acceleration 

investigation in 2004, and received about 60,000 

complaints." 

Now, this is Toyota talking, this is not Jere 

Beasley, this is Toyota. 

"investigation in 2004, Camry sudden acceleration 

investigation, and we received about 60,000 complaints. 

As you know, we had a problem about a 6-speed 

transmission surge, so most of the complaints is out of 

the scope of the investigation. I can't guess how long 

it would take to read all the complaints and identify 

the complaints which should be provided to NHTSA. if 

only the complaints which relates to mat is requested, 

we can run the key word search again using the work mat, 

which is much easier to identify the complaints, or if 

they ask us on the ES complaints, probably we can make 

it. But this is just a waste of time, we will address 

the issue which NHTSA agreed, so this is just the 

closing resume." 

Now, the response that you from the boss man there, 

Mr. Tinto, he says: 

if you want to fight them over this we can. However, it 

might be best to simply do a quick key word on mat and 

just forget it." 

This is Exhibit 663, which will be in evidence and 
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you will see and hear and read, from Christopher Tinto again 

to Mark Johnson with a copy to Mr. Santucci . He says: 

"I think if we couple it with the attached TMS Q and A, 

questions and answers they were putting out, it can 

work." 

That's when they send out internally to try to find 

out what is going on. 

"Basically it's all we know right now. we're aware of 

it. we're looking into it. NHTSA is investigating, and 

NHTSA is testing. NHTSA has sent us a letter. This 

Sounds like sudden acceleration, which NHTSA has found 

time and time again typically in pedal misapplication." 

This is what Toyota had led them into to try to 

blame it always on the driver. 

"So we won't say overly as not to blame consumers, but 

one big problem is that no codes are thrown in the ECU, 

so the alleged failures, as far as we know, cannot be 

documented or replicated. The service tech, therefore, 

can't fix anything and there is no evidence that any 

problem exists." 

Then he says very interestingly: 

"it is too soon to tell where this is going from here." 

Let's go to page 3, and it will put a little more 

in context their approach to dealing with this problem. The 

last part, where it says Chris at the top third paragraph. 
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They're asking for a write-up on what is going on with this 

issue with NHTSA, what the complaint allegation is. They're 

doing compliance investigation only into the 124. That is 

124 out of 60,000 complaints. 

"Note we have a letter in the corporation. NHTSA bought 

a truck. TMC is looking into it and so forth, whatever 

you can think of, add it. Also was there a question and 

answer on this issue out at the TMS?" 

Here is he said: 

"Mark will write a letter up to the committee to try to 

stop this from moving forward, we need to keep this 

within NHTSA rather than have it expand to a hearing." 

They knew they could not stand a hearing on this 

matter, which they later got in 2010, and that's when the 

entire picture was put in context. Go to 702. I mentioned 

a few minutes ago the -- I mentioned Mr. Lentz gave this 

e-mail from Mr. Jim Press, who is executive vice president 

of TMS Toyota. This was dated August 25, 2006. He starts 

off at the top: 

"Jim, we need to come totally clean. Agree we are doing 

the right thing by our customers and preserving our 

quality, if we keep up some short time volume goes on." 

Then he says: 

"Don't fight it. Take credit for doing the right 

thing." 
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Down at the bottom he says something very, very 

profound. 

"Be straight and honest and open. Come clean." 

He said: 

"we need to come totally clean." 

Then he says: 

"Be straight and honest and open." 

And the reason this was happening, Eric Miller, who 

is in charge of PR, had a previous e-mail down at the bottom 

where he said that: 

"This one is not going away." 

Sai d: 

"it has already caused a stir." 

He is talking about the sudden acceleration. Mr. 

Miller that was Mr. Miller. I'm not going to put this one 

up, but there is an interesting Exhibit 704, an e-mail from 

Jim Lentz to a gentleman named Mike Michaels with TMS 

Toyota. And they're concerned now that safety experts are 

getting involved and looking at the sudden acceleration 

problem. Mentioned a gentleman named Sean Kane, who is 

recognized nationally as a safety expert and an advocate. 

Said that they were reporting, and that they were saying 

that something was very wrong with Toyota, other than the 

floor mats, and that is going to turn out to be very true. 

Mr. Lentz tells you that he was not aware of a lot 
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of this problem, right up to when they went to congress in 

2010 to testify before the committee where he had to raise 

his hand, take the oath, and swear to tell the truth. He 

received a direct complaint in the year 2009 from a person 

named Star Shine who started the e-mail to him, Dear Jim. 

And went on to tell him about a life threatening issue that 

she had with her 2007 Lexus. 

MR. BIBB: Objection, your Honor. Hearsay. 

THE COURT: if that hasn't been agreed to, don't 

use it in opening statement. 

MR. BEASLEY: I thought it had. Go to Exhibit 706 

I mentioned the gentleman Mike Michaels, who also is with 

Toyota. This is an Exhibit 706 is December 9, 2009, e-mail 

to Jim Lentz, the president. And he starts it off by 

saying: 

"Says nothing, we need a defense on the electronic 

throttle, what are the tests, what were the results, 

why are we so confident it is okay, what are the 

failsafes built into the throttle logic. Explain the 

Consumer Reports data why does CR agree that there is a 

problem?" 

CR is Consumer Reports. And most of you probably 

know what Consumer Reports are. It's a very strong 

independent agency -- not agency, not a government agency - 

a group that does testing, safety issues, and very well 
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respected, in my opinion, all over the country. And they 

were telling Toyota publicly that you've got a problem with 

your electronic throttle system. 

Now, another interesting part of this document is 

that you will later hear Mr. Lentz go to congress. And he 

will tell congress about a lot of testing that congress 

found out later had not been done as he described it. For 

example, the testing that he claimed had been done had only 

been done a few weeks back by a company called Exponent, 

which is a group hired generally to defend Toyota 

litigation. And you will hear their connection in more 

detail later. 

You will also hear from Mr. Lentz they were putting 

out information to the public signed from the desk of Jim 

Lentz, not written by Mr. Lentz, written by the PR arm of 

Toyota. And they were telling folks about how they're 

concerned about safety, about how the public is Toyota's 

highest priority, and that they were announcing that the 

remedy Toyota announced on November 25 addressed the root 

cause of the problem, and it did not include the electronic 

throttle. 

You will find out later when Mr. Lentz goes to 

congress -- and even in his deposition, he admits that this 

information really was not accurate, that this was something 

done by the PR folks over his name without him really doing 
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it. 

Now, let's go to 708. The reason I'm showing you 

these, these are Toyota folks talking about the things 

they're being forced to by Toyota basically in Japan and by 

the folks that are trying to snooker NHTSA. This is 708. 

This is from irv Miller, who is the head of PR with Toyota. 

That is 12/12/2009. And here is what he says: 

"if I do something stupid to defend the company in the 

next few hours, can we backdate my retirement package so 

there is no possible retribution." 

Here is a man who has been putting out this false 

information about how safe their vehicles are. And now when 

they're having to face the music and having to go before 

congress, he is saying, if I do something stupid to defend 

the company in the next few hours, can we -- 

MR. BIBB: Your Honor, I need to object. This is 

going way beyond laying out a road map or some guidelines. 

This is becoming argument here. I do object. 

THE COURT: I will overrule that objection, but Mr. 

Beasley, you need to move on and try to wrap this up. 

MR. BEASLEY: I will hold most of these, your 

Honor, for testimony. Let me do one more here that I think 

is necessary, 712. 

MR. BIBB: Your Honor, again, I rais an objection. 

MR. BEASLEY: I thought we agreed to them, but 
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obviously we didn't. 

THE COURT: Okay. 

MR. BEASLEY: This one is extremely significant, 

and I've got an obligation to read to you under 714, from 

Mr. Jim Lentz. 

MR. BIBB: Same objection, your Honor. 

THE COURT: I don't think his objection is it is 

not coming into evidence, just this is more argumentative. 

I will let you do one more e-mail. 

MR. BEASLEY: This is not argumentative, I don't 

believe. 

THE COURT: You can do this, then you need to move 

on. 

MR. BEASLEY: This is from Jim Lentz to Bob Daly in 

response to an e-mail from -- at the very bottom, Jim Lentz. 

This is 1/31/2010 to Bob Daly. 

"I still struggle with response to customers reporting 

UA's on vehicles without mats and Denso pedals. How do 

we explain?" 

"Answer: I understand the strategy of shifting the 

conversation to what we want to say. This one is 

cri ti cal . " 

in this case, there will be an issue on brake 

override, brake override system. Toyoda did not have a 

brake override system in the 2005 Camry. They were putting 
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override protection, the brake override system, in vehicles 

overseas but not in this country and this model. Our 

testimony in this case will be that had there been a brake 

override system, if what I believe Toyota is going to claim 

that you've got a brake application and also a pedal 

misapplication, then brake override would come into play. 

Also, the automobile industry had the concept of a 

break override system that did not require that combination 

for the throttle system; that was not in this model. And 

you will hear testimony as to why it was not in the model. 

And, basically, it was simply they didn't do it. 

Now, I won't go into any of the detail on this 

other than to say that to the extent the judge allows us to 

do it, we will bring live people into this courtroom, either 

live or by deposition, who will testify -- it is what they 

called similar incident witnesses, who will testify of their 

experiences with the vehicle with the bad throttle, 

electronic throttle system. They will tell you what 

happened to them, how terrifying it was, the problems it 

caused, the injuries that it caused. 

And you will hear some shocking testimony. The 

shocking part will not necessarily be what happened to them, 

but Toyota's total inability to respond to them, or refusal 

to respond to them, and they feel extremely frustrated and I 

let them tell their stories. 
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Now, finally, I realize this has been long, and I 

really don't apologize because I had to cover all I covered. 

I didn't get to all of it, and I apologize to the court for 

that. But you will hear it as it comes out in the trial, 

and you will hear it also in closing argument. 

Go back to the little chart that I put up there. 

Remember those things as you hear the other side and also as 

we go through the evidence. I don't believe they will be 

able to explain away to you their approach to the 

development of their system nor this incident, the 150 feet 

of skid marks; that is the one thing that I would hate to be 

an expert to come in and try to explain how you get skid 

marks other than from the hand brakes being pulled up in 

this case. 

Finally, damages. I won't go into great detail 

about it other than to say we have a death, and you will 

have damages that go to the family as a result of that 

death. You have a personal injury claim of Jean Bookout 

that will be explained by the doctors. You will find that 

in my opinion a substantial verdict will be something that 

you would want to award after you hear the case. 

But in closing, I simply tell you that I want you 

hold me to a test also, if I have mislead you in any way, I 

want you to watch for it during the trial. I've tried to be 

as straight as I can be with you as I understand the case to 
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be about from the documents that we have. And this has been 

going on for several years, and I believe that we have it 

down finally to where we can present it to you. 

Thank you. 

THE COURT: Ladies and gentlemen, do you need a 

break now before we go onto next closing argument? It is 

now 2:30. we're in recess for 15 minutes, until 2:45. I 

remind you: During the break, do not discuss the case. 

Again, you're welcome to bring drinks into the courtroom. 

All rise while the jury exits. 

(whereupon, the jury exits the courtroom.) 

THE COURT: we're back on the record, but we're 

outside the presence of the jury. 

MR. BIBB: A month after the crash, Mrs. Schwarz's 

estate blamed Mrs. Bookout for causing the crash. 

THE COURT: And remind me, the letter. 

MR. BIBB: The letter said -- 

MR. JENNINGS: I have it right here. It says that 

an investigation has determined that these injuries were 

proximally caused by the negligent acts or failures to act 

of Jean Bookout. 

THE COURT: Okay. 

MR. JENNINGS: That's the whole point. 

MR. BIBB: I could read that language, but I wanted 

to be shorter. I didn't want to inflame the jury with the 
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use of the word "negligence" to be quite honest. 

MR. JENNINGS: I didn't think the letter could be 

read. 

MR. TEAGUE: That's not what you ruled, your Honor. 

You did not exclude the letter, in fact, you read that 

language and said the we could inquire. 

THE COURT: Right. 

MR. TAWWATER: I want to be up-front with the court 

about this, if we are going to open up stuff like this, I 

think you can expect the plaintiff to put on evidence 

regarding a $1.6 billion settlement that Toyota has made on 

claims just like this one. So if we're going to get into 

this, then I just want everybody to be aware, and on notice 

that is what is going to happen. 

MR. JENNINGS: Well, that's not what is going to 

happen. 

THE COURT: It may or may not. I haven't ruled on 

it yet, Mr. Jennings, what I have ruled on is they can 

bring up the fact that -- and I don't know if we used the 

word "blame" -- but she made a claim against the estate of 

Ms. Schwarz made a claim against Ms. Bookout. 

MR. BIBB: If you want -- 

THE COURT: Use that language for right now until 

we get past opening statement. I don't know that we even 

discussed the admissibility of the letter, but that is 
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certainly what I ruled on. I don't know that we even 

addressed the $1.6 billion one way or the other at this 

point. 

(whereupon, a short recess was had.) 

THE COURT: we're back on the record, we're 

outside the presence of the jury. Mr. Clark, did you have 

something you wanted to make a record of? 

MR. CLARK: Yes, your Honor, I do. we just wanted 

to note for the record our objections to Mr. Lentz's 

testimony to page 93, line 8 through page 96, line 20. 

Relevance, 2403, best evidence and subsequent remedial 

measures grounds. That is portions of the designation we 

added this morning. 

THE COURT: Okay. And this is in Mr. Lentz's 

deposition? 

MR. CLARK: Yes, ma'am. That is the portion that 

we added this morning. The written objections don't reflect 

it, so I wanted to make sure that our objections to those 

portions are the same as the objections of the portions 

before and after our record. 

THE COURT: All right. Then, Mr. Bibb, was there 

something else that you wanted to add. 

MR. BIBB: Yes, your Honor, I do. I come here, I 

apologize to Mr. Beasley for objecting more than I think 

I've ever objected to anyone's opening statement. But there 
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are several matters that I still think I would ask the court 

to give an instruction to the jury about. 

First of all, we had motions in limine and it was 

agreed and the court ruled that there would be no suggestion 

to the jury that there was anything wrong with the air bag 

or the event data recorder or EDR. Mr. Beasley pointed out 

that the air bag didn't deploy. And while he feigned that 

there was obviously not an issue about that, by merely 

creating that in front of the jury, I think the court needs 

to advise the jury there is no claim based on any issue 

concerning the air bag. 

And, secondly, his comment about the EDR which, 

quote, didn't work for any reason, clearly implies it should 

have worked. And that is a direct quote that he said in his 

openings. I think this court ought to advise this jury that 

notwithstanding anything they heard from plaintiffs' counsel 

that they're not -- this case is not about the air bag, it 

is not about the EDR, and they're not to consider anything 

about those devices on this automobile. 

The third item was that we had a ruling about 

discussing prior cases, other case names. Mr. Beasley 

referred several times to the MDL and the MDL depositions. 

The good thing is with that is I don't think the jury has a 

clue as to what the MDL is. I know lawyers that don't know 

what an MDL is. But I would ask this court to instruct 
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counsel that we're not to discuss the MDL in the presence of 

the injury. 

The fourth item was we had a motion in limine about 

this lawsuit is not for the purposes of consumer safety or 

whatever. And Mr. Beasley repeatedly talked about this case 

will affect how Toyota does business, affect the safety of 

their customers, and so forth. I think, again, that was in 

clear violation of the -- of that motion in limine. 

And finally, fifth, your Honor, by saying that 

Toyota or counsel tried to have tests run to demonstrate how 

you can create this 150-foot skid mark with antilock brakes 

even as late as last week, I dare them to come in here and 

share them. I think that has opened the door for you to 

reconsider your ruling on the admissibility of Mr. walker's 

testing. The court excluded his antilock brake testing. 

But there was a discussion how can they say that 

the brakes caused marks and they are anti lock brakes, and 

specifically somebody with Carr Engineering and then went 

into a tangent. I finally did object when he started 

talking about the Bronco II litigation against Ford Motor 

Company involving a totally different product, but I think 

it opened the door on the walker testing that this court 

previously excluded because of its untimeliness. By 

bringing it up, I now have no way of defending. 

THE COURT: And let me say, and with that, I have 

***** THIS TRANSCRIPT HAS NOT BEEN PROOFREAD ***** 



1 one more point that I want to add to that. I also entered a 

2 motion in limine that there would be no indication to the 

3 jury on how I ruled on motions in limine. And, Mr. Beasley, 

4 you discussed I think Katherine western's testimony, and 

5 that I had found an element of truthfulness to it and, 

6 therefore, it was coming in. 

7 I have told the jurors before that opening 

8 arguments are nothing more than -- they are not evidence, it 

9 is nothing but argument. I do not intend to say anything 

10 else to them at this point in time, but I want to counsel, 

11 plaintiffs' counsel, to be mindful of my previous rulings. 

12 I will look, however, at this entire testing issue. I need 

13 to see what exactly was said to determine if it would be 

14 unfair to Toyota not to be able to bring that i n at this 

15 point in time. 

16 MR. BIBB: Thank you, your Honor. 

17 THE COURT: Thank you. 

18 (whereupon, the jurors returned to the courtroom.) 

19 THE COURT: we're back on the record. Members of 

20 the jury are present as well as counsel and their clients. 

21 Mr. Bibb, you may begin your opening statement. 

22 MR. BIBB: Thank you very much, your Honor. May it 

23 please the court, ladies and gentlemen of the jury, as you 

24 have heard earlier, I'm Randy Bibb. And together with Jim 

25 Jennings and Derrick Teague, and Ryan Clark, we represent 
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the women and men of Toyota Motor Sales USA, Inc., and 

Toyota Motor Corporation, with us is Alicia Taylor 

McAndrews. And Ms. McAndrews is an attorney with the legal 

department of Toyota Motor Sales USA. 

we all know from our own common sense, and our 

everyday experience that sometimes people make mistakes when 

driving their cars. On September 20, 2007, at the end of 

the day, after taking the wrong exit towards an unfamiliar 

road, 76-year-old Jean Bookout made a mistake in the 

operation of her 2005 Toyota Camry that has brought us all 

here today. 

we can see the first slide. This is actually the 

interior of Ms. Bookout's Camry. This case is very simple, 

if you push on the gas pedal, the car will accelerate, if 

you push on the brake pedal, the car will slow down or stop, 

but it will not accelerate. Every car is designed to 

operate that way, including the 2005 Toyota Camry driven by 

Ms. Bookout. 

On the day of this accident, the evidence will show 

that Ms. Bookout braked and slowed the Camry to exit Highway 

69 near Eufaula. Once on the exit ramp, however, Ms. 

Bookout says she pushed on the brake pedal again, but the 

car did not slow down. She says she pumped the brake pedal, 

when she did this the car did not slow down but, if 

anything, it accelerating faster. As a result, she ran the 
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stop sign at the foot of the ramp, crossed Texana Road and 

crashed into a ditch. 

The undisputed evidence in this trial will be that 

Mrs. Bookout never had any problems with either the brakes 

or the engine of the Camry in the two years that she owned 

it before this wreck. She didn't have any problems with the 

brakes or the engine on the way from Yukon to Lake Eufaula 

to Muskogee. She didn't have any problems with the brakes 

or the engine on the day of this accident. 

This is the 2005 Camry that she was driving at the 

time of the crash. The evidence is also undisputed that 

both the brakes and the engine of Ms. Bookout's Camry today 

work normally. Since this wreck, Ms. Bookout's 2005 Camry 

has been inspected by at least a dozen engineers and 

scientists. They have spent hours, literally hours 

examining and testing the brake system, the throttle 

controls and the engine of her car. 

No one has ever found any problem with her Camry 

that could explain how the car could have accelerated if she 

pumped the brake pedal or why she didn't stop the car at the 

stop sign at the end of the ramp. Against this overview of 

the case, let us take a look at some of the facts in this 

case in a little more detail. 

On August 24, 2005, Ms. Bookout bought a new 2005 

Camry from Dub Richardson Toyota. By the time of this 
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wreck, a little more than two years later, the Camry still 

only had 9,600 miles on it. Ms. Bookout was almost the 

exclusive driver of the Camry. Her son may have driven it 

on one or two occasions, in those two years and 9,600 

miles, she will tell you that she never had any problem with 

either the engine or the brakes of her car. 

Now, the wreck occurred on Thursday, September 20, 

2007. That's more than six years ago. Ms. Bookout and 

70-year-old Barbara Schwarz had been good friends for years. 

They both lived in Yukon and decided to make a trip to Ms. 

Schwarz's lake house on Lake Eufaula. So there is Yukon, 

and there is where they were going to go to Lake Eufaula. 

Ordinarily, Ms. Schwarz would drive, but her SUV 

had a headlight out and couldn't be fixed in time for them 

to depart, so they took Mrs. Bookout's Camry. It was very 

unusual for Ms. Bookout to make the drive to Lake Eufaula. 

Now, it's going to be a little unclear whether they left 

Yukon on Wednesday or Thursday morning. But either way, on 

Thursday they had been from the lake house in -- outside of 

Lake Eufaula there, and had gone to Muskogee. And they had 

dinner there, and they went shopping there. 

And then they were on their way back from Muskogee. 

And Longtown is the biggest town close to the lake house 

that Google maps can find, so we have to use that as our 

point of reference. But they were then going to drive back 
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from Muskogee back to Longtown. On the way -- they're 

taking Highway 69 there which at this point is a four-lane 

divided highway, looks like an interstate highway at that 

point. 

They get not quite to the lake from Muskogee, if we 

can see the next slide, when they get to this exit ramp, 

this is the top of the ramp where Highway 69 goes over 

Texana Road. The highway is posted at 70 miles an hour is 

the speed limit. To exit here, you see you make a gradual 

right turn off of Highway 69 and onto the ramp of Texana 

Road. 

when they reached this spot, it was just about 

6:30, about an hour before sunset that day. And Ms. Bookout 

and Ms. Schwarz got to this exit. So Ms. -- to get off, Ms. 

Bookout will tell you she applied the brake, slowed the 

vehicle, turned her turn signal on, and exited the highway. 

Everything about this car operated normally. 

As you come down the ramp, Ms. Bookout and Ms. 

Schwarz are coming down here. And you can see the 

intersection at the foot of it. Somewhere along the ramp, 

Ms. Bookout will tell you that Mr. Schwarz suddenly told her 

they had taken the wrong exit to get to the lake house. Ms. 

Bookout said they were simply go to go down the exit ramp 

and turn around. Show the next slide. 

Again, they had only gotten as far as that exit. 
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if they turned around they would have ended up going in the 

wrong direction from the lake house. They had exited 

actually several miles before they were supposed to. They 

were now on a ramp that neither of them had been on before 

and were headed for a road that neither of them had ever 

driven on before, if we can see the next slide please. 

That is where they were trying to go, and that's where they 

stopped. 

As you approach the intersection, this ramp goes 

downhill, has an elevation change of around 20 feet or so. 

The ramp is extremely long, it is more than 1,000 feet from 

Highway 69 to the stop sign down here. It also --if you 

can back up a couple of slides and show the ramp from the 

800-foot point. You will also see it makes a curve first to 

the right, then it straightens out to make a T-intersection 

at the bottom of the hill. 

And at the foot of the ramp, you will see this 

triangular shape raised island that forces a driver to 

either stop, and you could theoretically go straight across 

and get back on the entrance ramp, or you can turn left and 

that would head you east and you would go under Highway 69. 

Or it is not seen in this photograph, but there is a yield 

sign for the right turn. But this triangular piece of 

concrete there forces a driver to make a choice, left or 

ri ght. 
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Once told of the mistake, Ms. Bookout says that she 

reapplied the brake pedal to stop the vehicle but the brakes 

had no effect. She says she pumped the brakes, in her 

deposition she told us that she pumped them six or seven 

times pushing down and removing her foot from the brake 

pedal, if pumping the brakes did anything, Mrs. Bookout 

says it caused the Camry to accelerate faster. 

Now, we know from our own experience that pumping 

the brakes will cause a car to slow down, not speed up. 

Even though Ms. Bookout testified before trial she was 

unable to stop the car, the undisputed evidence is that Ms. 

Bookout did slow the car. First, as she exited the highway 

prior to getting on the ramp, and then being told of the 

mistake and taking the wrong exit, but then she braked again 

here at the foot of the ramp and left a skid mark. 

She braked though know not enough, not soon enough 

in order to keep from running the stop sign. Here, she 

crossed right on this side and ended up in the ditch over 

here. The vehicle goes this direction, and you will hear, I 

expect the, trooper's talk about skid mark here left by the 

right side tires of the vehicle. This is the ditch area 

where the vehicle came to rest. 

This photo is the closest photo to the time of the 

crash, unfortunately, the person that took these photos, 

there was no water there at the time of the crash. It 
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rained since then, since the crash, before the photo. And, 

unfortunately, the person who took the photos, unfortunately 

didn't take a picture of the tire marks, we have no 

photograph to show you the tire mark Mr. Beasley talked 

about and that was there. 

According to the highway patrol, this tire mark 

runs about 150 feet from the rear of the vehicle. This 

distance is roughly 25 feet, so you have another 125 feet of 

tire mark running up the road. And there is one tire mark, 

and then later there was a second tire mark made by the left 

side tires as the vehicle braked. 

Based on the damage to the vehicle, the engineers 

-- and you will hear from engineer who is specialize in 

reconstructing accidents -- they will estimate that the 

vehicle slowed from somewhere around 50 or 60 miles an hour 

at the beginning of the tire mark to around 30 to 35 miles 

an hour at this point to somewhere -- because you are going 

downhill across grass you don't lose as much speed, but it 

is somewhere in the 20s, around 30 miles an hour when it hit 

the bank there. 

when it hit the bank, both Ms. Bookout and Ms. 

Schwarz were seriously injured. Ms. Bookout suffered 

compression fractures of her back. Among other things, she 

hit her head on the steering wheel and suffered a closed 

head injury. Ms. Schwarz broke a leg. And unbeknownst to 
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her emergency responders, she had internal bleeding and died 

later that night after being transferred to Tulsa. 

Those, ladies and gentlemen, are the basic facts of 

this crash. Now, the evidence and the facts and the 

physical evidence that you will see in this case are going 

to establish three things. First, there is nothing wrong 

with Ms. Bookout's Camry that could have caused this crash 

it has been inspected before. It was ran perfectly before 

the accident. And everybody who has inspected this car has 

found nothing wrong with the car that could cause this 

crash. 

Second, at first the Camry didn't show down as Ms. 

Bookout expected because Ms. Bookout inadvertently pumped 

the gas pedal when she intended to pump the brake pedal. 

Third point, the physical evidence in this case will prove 

is by the time Ms. Bookout got her foot on the brake though, 

it was too late because of the speed of the vehicle and the 

distance involved. It was too late to stop the car, and 

avoid the crash. The physical evidence on the car, the 

physical evidence noted by the officers at the scene, as 

well as testing conducted on this car, and testing conducted 

at the site of this crash all support these conclusions. 

This is a very simple case. 

Now, the plaintiffs, that is the Schwarz family and 

Ms. Bookout, do not agree, and their lawyers do not. Even 
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though they agree there had never been a problem with the 

engine or the brakes on the Camry before the crash, and even 

though no one has found a problem with the Camry after the 

crash that could have caused this accident, the plaintiffs 

claim there must have been something significantly wrong 

with this Camry for those few seconds that temporarily 

prevented proper operation of both the engine and the brakes 

and caused the car to accelerate when, according to Ms. 

Bookout, she pumped the brake pedal prior to the crash. 

Ladies and gentlemen, the physical evidence in this 

case simply does not support those claims. Let me take a 

few minutes to talk to you about what that evidence will be. 

First off, Mr. Beasley told you that they believe that was 

some bug in the engine software that caused the car to 

accelerate when Ms. Bookout pumped the brake pedal. Mr. 

Beasley mentioned that the software had bugs in it, he 

showed you a plate of spaghetti, and he told you that Toyota 

didn't follow some international coding, software coding 

guidelines. 

But what will the evidence be on that in this case? 

One, the engineers that have been hired by plaintiffs' 

lawyers haven't found a bug that will cause Mrs. Bookout's 

Camry to accelerate on its own. They will have to admit 

they haven't been able to create a software failure would 

have caused Ms. Bookout's Camry to accelerate. Every time 
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they have artificially reprogramed the engine software to 

prevent certain portions of that software code from running 

so as to stick, as to hold the throttle open, stick the 

throttle, one or more of the vehicle's safety system, called 

fail safes, has kicked in immediately to close the throttle 

as soon as the brake is depressed. 

in this case, we know from the tire marks that Ms. 

Bookout applied the brakes before she left the pavement. As 

soon as she did that, the engine computer would cut power to 

the throttle motor, and the throttle motor would go to idle, 

thus assuming that there was some unknown and unproven bug 

that caused the throttle to stick, the throttle would be 

closed as soon as Ms. Bookout pressed the brake pedal which 

she claims she did long before she reached the end of the 

ramp, in other words, the car would have stopped even if 

plaintiffs' artificial1y-created software bug were present. 

with regard to the claim that Toyota didn't follow 

the MISRA coding guidelines, the evidence will be of all the 

auto makers of the world, only five of the dozens of 

automobile manufacturers say they follow MISRA coding 

guidelines in 2005. More importantly, because plaintiffs' 

witnesses can't show how the software in her Camry could 

possibly cause it to take off on its own, the MISRA coding 

guidelines are simply not an issue. 

Plaintiffs have never been able to defeat the 
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fail safes built into the Camry software no matter how they 

manipulated the software code. The Camry will always stop 

and slow when the brake pedal is depressed, so don't be 

distracted by MISRA coding guidelines because it has nothing 

to do with what will be the physical facts that you will see 

in this case. 

One thing that you may hear about that Mr. Beasley 

didn't mention was the loss of vacuum assist to the power 

brakes. I expect during the course of this trial you will 

hear from some witness who will say it made it harder to 

stop her car because when she pumped the brake she depleted 

the vacuum which comes off the engine manifold which give 

you your power brakes the power they have. But that claim 

again doesn't really fit the facts of this case. 

First, the evidence is when Ms. Bookout pumped what 

she believed to be the brake pedal, the car, if anything, 

accelerated, which means she is more likely she is pumping 

the gas pedal. Second, even though the plaintiffs admit the 

only way to deplete the vacuum is to pump the brake pedal 

vigorously while the throttle is at least 30 percent open, 

or more open, you will find that the throttle opening of 

this vehicle at this scene, which was tested, is measured to 

be about 15 to 20 percent open. 

At that small an opening, when you pump the brakes 

the vacuum boost immediately is replenished and you never 
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lose power brakes, you always have your power brakes. Even 

plaintiffs' brake engineer agrees with that. Third, 

remember Ms. Bookout said that she braked and slowed the 

vehicle when she came off Highway 69. 

Because she drives using only her right foot for 

both the gas pedal and the brake pedal, it means she had to 

take her foot off the gas pedal to put it on the brake 

pedal, when she did that, the throttle on the Camry would 

close to idle, with the throttle at idle, everybody would 

agree that Ms. Bookout wouldn't lose power brakes. She 

would have had full power brakes and 1,000 feet to stop the 

car. 

Mr. Beasley did talk about brake override systems, 

and he said this vehicle should have been equipped with 

them. I think he implied if this car had a brake override 

the crash wouldn't have happened, unfortunately, the 

plaintiffs are mistaken about that because the brake 

override system is designed to address potential situations 

when something prevents the accelerator pedal from returning 

to its idle position, something like an unsecured floor mat, 

some bottle or some debris in the floor pan which catches 

the accelerator pedal and holds it down. 

in that situation, a brake override, if the 

accelerator is held down and then the brake pedal is 

simultaneously depressed and held, the engine computer would 
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close the throttle after a programed delay. Some people 

actually do drive with one foot on each pedal so it does 

allow for some delay before it would kick in. 

The evidence in this case, looking at the facts of 

this accident, would show the brake override won't prevent 

Ms. Bookout's crash. First, you have to press on the brake 

pedal for brake override to operate. As I mentioned 

earlier, the physical evidence is that Ms. Bookout was more 

likely than not pumping the gas pedal and didn't have her 

foot on the brake pedal until she was little more than 125 

feet from the end of the road. 

if you believe that Ms. Bookout was pumping the gas 

pedal instead of the brake pedal, this brake override system 

would never kick in and wouldn't make any difference. On 

the other hand, if you believe Ms. Bookout was pumping the 

brake pedal, brake override again won't operate because 

every time she released the brake pedal with her foot it 

would think, the system would think that she intended now to 

release the brakes and wanted to accelerate. So by pumping 

the brakes, she never held the brake down long enough for a 

brake throttle override system to close the throttle. 

Also, before brake override system would operate 

you have to press the gas pedal to cause the throttle to 

open and simultaneously press the brake pedal. Again, there 

is no evidence that Ms. Bookout did that. And Ms. Bookout 
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will tell you that she used only her right foot for both the 

gas and the brake. So she would never have brake override 

operate because her foot would be on the gas pedal or on the 

brake pedal. And in that case, she wouldn't need it. 

Also, brake override systems, as I mentioned, have 

a program delay. They don't operate instantaneously. On 

average it takes around two seconds from the moment the 

brake pedal is depressed until the throttle is completely 

closed. It took Ms. Bookout less than two seconds to go 

from the point where that tire mark ends until she got to 

the end of the pavement. Thus, there wouldn't have been 

enough time for brake throttle override to close the 

throttle and make a difference before she left the road. 

while their engineers will tell you the 2005 Camry 

that Ms. Bookout bought in August of 2005 was defective 

because it wasn't equipped with brake throttle override, the 

evidence will be that only about 20 percent of the cars sold 

in the united States in 2005 had such a system. And of all 

registered vehicles in the united States in 2005, only about 

5 percent had a brake override system. It was simply not a 

very widely used technology at the time this car was 

manufactured and sold. And that's important, because you 

will be instruct to determine whether this vehicle was 

defective and unreasonably dangerous. You have to look at 

the vehicle at the time it was sold, which would be in 
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August of 2005. 

One thing Mr. Beasley did talk to you a little bit 

about and he showed you slides of was the electronic 

throttle control system. This is a very simplified version 

of the electronic throttle control system, what you have 

got, you start with the accelerator pedal. And your 

accelerator pedal has a sensor in here. The sensor, as you 

depress the pedal, it rotates. It changes the voltage. It 

gives a voltage reading. And it sends the voltage reading 

to the engine computer, called the ECM. 

The ECM takes into -- Mr. Beasley mentioned that it 

controls a lot of things. It actually takes a lot of input. 

It takes input from your air conditioner, if your air 

conditioner is on, you might need a little but more RPM so 

your car doesn't stall. It takes input from your vehicle 

stability control, if you have that, to help stabilize the 

car. in takes input from the automatic transmission to know 

to equalize the shift point so you don't get a jerky shift 

from point to point. 

But it takes a lot of inputs. That is what is over 

there, ABS track, VSC, CU, all of that goes into the engine 

computer. It takes all of that, and it calculates that and 

sends a message to the throttle motor. And this is actually 

a throttle body from a 2005 Camry. This is the throttle 

motor over here, it is a small electric motor. And it has, 
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it operates this sort of golden looking thing in there. 

That is the throttle plate. That is the actual size of the 

one on Ms. Bookout's vehicle. 

By instructing it -- I will make it difficult for 

you to see if I push it that way --if you push it this way, 

it opens and closes, tells how much throttle to open. It is 

limited by some springs to opening about 84 degrees, 

assuming 90 degree would be the right angle there. And 

inside of this there are springs so that when you let off 

the accelerator pedal there is a big spring that you can 

easily see there. That is what causes your accelerator 

pedal to come back to idle. 

It also then will allow this to spring back closed. 

There is no power going to this right now, but there is a 

series of springs in there that automatically close your 

throttle within one second of your releasing it. Go to the 

next slide. 

This is a confusing slide, but it is a system that 

you will probably learn more about than you will ever want 

to know. But in this, this shows the electronics and the 

engine ECU. Mr. Beasley talked about the twin-engine 

airplane. The engine control unit is a twin engine system. 

It has what is called a controlled CPU, central processing 

unit. It has a monitor CPU. 

when the signals come in from the accelerator 
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pedals, both of these systems read those signals. And there 

are two signals that come in, and the voltages are read at 

different angles. And they have to be matched exactly. 

They have to have the same ratio between the two voltages. 

The control and monitor CPU, you will hear, compare those 

two signals against each other, and then send a single 

signal to the throttle body. 

But the throttle body is what is called a closed 

loop. It sends a closed feedback signal, and it sends two 

signals back to the monitor and control CPU, and they 

monitor each other. They monitor these four signals that 

are coming in, the one signal going out. And, frankly, you 

will hear in this case terms -- use of the term 

milliseconds. And a millisecond is one thousandth of a 

second. And some of these software programs run in terms of 

4 milliseconds or 8 milliseconds. And 4 milliseconds means 

these signals are checked 250 times a second to make sure 

that they're in the correct ratios. So this is all done 

hundreds of times a second. 

And if any of these don't match up, and that's what 

the testing, you will hear about some testing that has been 

done, you will see that, it says requested position right 

there. And that comes from the monitor to the motor drive 

circuit, requested position. 

if these two don't agree, then it sends a signal to 
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this drive motor that says go to idle. And the vehicle will 

either go to idle or in some cases the vehicle will stall. 

And it is plaintiffs' own testing that they did on this 

system that confirmed that. And you will probably hear 

about that. They misunderstood their own results, the 

experts they hi red. 

But they now agree that, yes, in fact, it does cut 

the throttle. Every time the brake pedal is pressed that 

sends a signal, cut the throttle, there is something wrong, 

the car needs to slow down. That's how the electronic 

throttle control system operates in this Toyota vehicle. 

And not only will it slow the vehicle down, but it 

goes into what is called a failsafe mode. It will do one of 

several failsafe features. It will give you what is called 

a limp home strategy so that it will limit how far the 

throttle will open. Sometimes it will only let the throttle 

go to idle. Other times it will cut fuel to the vehicle all 

together. The vehicle will stall out, depending on the 

severity of the failure in the system. 

It does a couple of other things. One, it sets the 

check engine light. Maybe you have had a check engine like 

come on in your dashboard. It will set the check engine 

light that won't go out until you take it to the dealer. 

And it will also set what is called a diagnostic trouble 

code, DTC that can be read by a scan tool on the vehicle. 
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During the two years and 9,600 miles Ms. Bookout 

drove the Camry check engine light never came on. She never 

had any problems with this engine system, in fact, a year 

and a half after the wreck in February of 2009, the engine 

on Ms. Bookout's vehicle could still be started, and there 

were no diagnostic trouble codes in the engine. There is 

simply no physical evidence there was any malfunction of the 

electronic throttle control system in her vehicle. 

Now, one thing, and as you can see, I'm spending 

the majority of my time talking about the wreck and this 

system, but Mr. Beasley spent a lot of time talking about 

e-mails and statements from a few Toyota employees, 

principally statements and e-mails, I think, from Mr. Lentz 

and Mr. Tinto and Mr. Santucci. These sort of cherry-picked 

e-mails and cherry-picked language is pretty inflammatory. 

And, you know, you need to look at these in 

context, we saw pieces of the e-mails, but if you look at 

the whole evidence, if they're into evidence in this case, 

you will see what they are talking about. They're talking 

about floor mats, they're talking about quality issues. 

Consumer Reports was complaining that Toyota's quality 

wasn't up to where it was, and that is a big concern for the 

company. 

Toyota prides itself on building a very high 

quality product, when you see the whole e-mail, you can 
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1 make a judgment as to what they are really about. They also 

2 cover a period of several years. You had to look and look. 

3 Some we were looking at were 2004, then we go to 2009, then 

4 back to 2006. Take a look and try to put them into context. 

5 A lot of the material that you may see relates to some 

6 all-weather floor mats sold in 2007 or 2007 to 2008 model 

7 year, Lexus ES-350 sedans. 

8 The evidence in this case is that Ms. Bookout's 

9 2005 Camry you couldn't even get an all-weather floor mat, 

10 they didn't make an accessory all-weather floor mat for that 

11 car. And she certainly didn't one in the car. She had a 

12 carpeted mat that was properly clipped in place at the time 

13 of this accident. Floor mats have played no role at all in 

14 this crash, and everybody will agree with that in this 

15 courtroom. 

16 Mr. Beasley referred to a statement made by Mr. 

17 Akio Toyoda. Mr. Toyoda is the chairman of Toyota Motor 

18 Corporation. He is Japanese. And he referred to Mr. 

19 Toyoda's statement that he wouldn't blame the customer or 

20 the driver. That statement you will see was made in 

21 response to a question about an engine problem in a 2008 

22 Tacoma pickup truck, not about Ms. Bookout's crash. 

23 By contrast, only about a month after this crash 

24 Ms. Schwarz's estate made a claim against Ms. Bookout over 

25 this crash. One thing -- another thing Mr. Beasley talked 
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about was the parking brake. He told you that Ms. Bookout 

applied the parking brake in an effort to stop the car. 

There are a couple of problems with that. This is what the 

physical evidence is going to be. First, Ms. Bookout 

doesn't recall anything about applying the parking brake. 

Second, applying the parking brake to the point of 

locking up the rear wheels of this car making this maneuver 

down in ramp will result in a car spinning out because you 

have locked the rear wheels. This car didn't spin out 

before it reached the end of the ramp. It rounded the curve 

that you saw there on the ramp, went down the ramp and off 

the road. Application of the parking brake is inconsistent 

with the physical evidence in this crash. 

Now, let me talk about some of the physical 

evidence that you won't see in this case, what you won't 

see is any evidence supporting Ms. Bookout's account that 

when she pumped the brakes the car went faster. You will 

see no physical evidence on her vehicle that some electronic 

throttle control problem or problem with the brakes played 

any role in this wreck, even though the plaintiffs, as they 

noted, have the burden of proving that to you. 

No one has been able to make Ms. Bookout's Camry or 

any other 2005 Camry accelerate by pumping the brake pedal. 

No one will come into this courtroom and demonstrate how 

pumping the brake pedal can cause the electronic throttle 
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control system to malfunction and simultaneously prevent the 

brakes from operating. 

So instead, what I expect you will hear is that the 

plaintiffs' lawyers will call witnesses who are well 

intentioned and they claim that their car accelerated on 

themselves even though their foot was on the brake pedal. 

They will all sincerely testify that they were pressing on 

the brake pedal when the car took off on them. I do not 

doubt for a moment that these people genuinely believe that, 

but there are a couple of problems using this sort of 

testimonial evidence to prove there is some defect in Ms. 

Bookout's Camry that caused her wreck. 

First of all, you will hear that unintended 

acceleration claims are not unique to Toyota. They have 

been made for many years involving many manufacturers. 

Second, unintended acceleration claims are not unique to 

vehicles with electronic throttle control systems. These 

sorts of claims have been around since the 1970s, '80s, '90s 

when cars had mechanical systems. Some of you may remember 

the unintended acceleration controversy surrounding the Audi 

5000 from the 1980s. 

But whether it is a Toyota or a Honda or a Ford or 

a Chevy, whether it has a throttle controlled by the cable 

or a throttle controlled by a computer, the one common 

thread that all these vehicles have is they had a driver. 
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Throughout all these claims of unintended acceleration, the 

common threaded is that people sometimes make mistakes and 

hit the wrong pedal. There have been any number of studies 

that the experts will discuss, both in support and in 

cross-examination, any number of studies produced by 

engineering and scientific experts who examine the phenomena 

of untended acceleration. 

They have all reached the conclusion and the 

people, even the witnesses who will testify for the 

plaintiffs, have reached the conclusion and acknowledged 

that some of these incidents, in fact, many of these 

incidents are caused by drivers inadvertently or 

unintentionally hitting the gas rather than the brake. 

in the absence of physical evidence of a 

malfunction, these numerous scientific studies conclude that 

stepping on the gas pedal rather than stepping on the brake 

pedal is the most probable explanation for incidents like 

Ms. Bookout's. Thus, when the car accelerated faster when 

she pumped the brake pedal, Ms. Bookout was probably 

inadvertently, unintendedly pumping the gas pedal. 

This, ladies and gentlemen, isn't something that 

has been drummed up by Toyota for this case, it is a 

conclusion that has been reached for more than 20 years by 

auto safety researchers, governments around the world and 

motor vehicle manufacturers. Scientists who study human 
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behavior -- and both sides have some human factor engineers 

who will testify -- and they find people that step on the 

wrong pedal, when they mean to -- they step on the gas 

rather than the brake, they never recognize that, they 

simply don't recognize the error. 

So where does that leave us, ladies and gentlemen? 

what does the physical evidence tell us about what happened 

there on Highway 69 and Texana Road on September 20, 2007? 

First, there is nothing wrong with the engine or the brakes 

of the Camry that could have caused the crash. Ms. Bookout 

had no problems with the engine and brakes before the crash, 

and no one has found a problem with the engine, the throttle 

control, any of the components of that system or the brakes 

after the crash. 

Point two, if you push the brake pedal the Camry 

will slow down, if you push the gas pedal, the Camry will 

speed up. if Ms. Bookout had been pushing the brake pedal 

as she believes she was, the car would slow down, not speed 

up. There is no way depressing the brake pedal will cause 

Ms. Bookout's Camry or any other car, for that matter, to 

speed up. 

Three, Ms. Bookout unfortunately didn't apply -- 

did apply the brakes but, unfortunately, not soon enough to 

stop the car before running a stop sign and going into the 

ditch, if she applied the brakes earlier, she could have 
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brought the car safely to a stop as she had done countless 

times before; that's what we believe the physical evidence 

in this case will be. 

Let me take just a moment on damages. Mr. Beasley 

spent some time talking about Ms. Bookout's injuries, 

talking about how the Schwarz family was affected by Ms. 

Schwarz's death. You will find out, if you haven't already 

figured this out, that Ms. Bookout and the Schwarz family, 

they are very nice folks, very nice folks, we do not 

dispute that Ms. Bookout was injured in this crash or the 

Schwarz family has suffered a terrible loss, if that were 

the only thing at issue in this case, we wouldn't be here. 

Toyota is not here to blame Ms. Bookout or anyone 

else, we're here because Toyota has the right to come into 

this courtroom and to explain to you why Toyota's vehicle 

didn't cause Ms. Bookout's wreck or the injuries to Ms. 

Bookout or the death of Ms. Schwarz. Despite any sympathy 

that we all feel for Ms. Bookout and the Schwarz family, 

based on the physical evidence in this case the only fair 

result will be for you to return a verdict for Toyota. 

And by the end of this case, you will know that 

this crash was not due to some unidentified and unproven 

problem with Ms. Bookout's 2005 Toyota Camry. It is for 

those reasons, when the evidence is complete, we will ask 

you to return a verdict in favor of Toyota. Thank you very 
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much for your time and attention. Thank you very much, your 

Honor. 

THE COURT: Mr. Portis, who is going to call the 

first witness for plaintiff? 

MR. PORTIS: We will call Ms. Katherine western, 

and she is by video deposition. 

THE COURT: is there anyone in the courtroom that 

is going to be a witness in the case? Anyone who is going 

to be a witness in the case, I need you to step outside. 

You're not alloyed in the courtroom until after you testify. 

You will not be allowed to discuss anything that is said in 

the courtroom until after you testify. 

MR. TAWWATER: You don't mean to exclude the 

fami1y? 

THE COURT: we didn't discuss that. 

MR. BAKER: Do you need the family excluded? 

MR. BIBB: I think so, unless it is a party. And I 

think we had Mr. Schwarz is a party. 

THE COURT: Mr. Schwarz can stay as well as Ms. 

Bookout. Everyone else needs to wait outside. 

(The following bench conference was had outside the 

hearing of the jury:) 

MR. TEAGUE: Your Honor, we need to renew our 

motion in limine with respect to the testimony of Katherine 

western on hearsay, relevance foundation as outlined in our 
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1 motion in limine. I need to do that to reserve the record. 

2 THE COURT: I understand. I will adopt your 

3 arguments and the rulings that were made thereon. 

4 MR. TEAGUE: Thank you. 

5 (within hearing of the jury:) 

6 (whereupon, the video deposition of Katherine western 

7 was played to the jury, not on the record.) 

8 THE COURT: Ladies, I wanted to mention to you on 

9 many of these depositions, as you will notice both the 

10 plaintiff and defendant have designated certain portions of 

11 the deposition. So the testimony, for instance, of the 

12 witness was both the testimony designated by the plaintiffs 

13 and the defendants. And that's the reason for some of the 

14 skips in the deposition, some of the portions of the 

15 deposition were not designated. 

16 MR. BAKER: Your Honor, we offer Plaintiffs' 

17 Exhibit 5360, which was the diagram used. 

18 THE COURT: is there an objection? 

19 MR. TEAGUE: No objection. 

20 THE COURT: Court will admit Plaintiffs Exhibit No. 

21 5360. Mr. Baker, you can call your next witness. 

22 MR. BAKER: Your Honor, at this time we use another 

23 video deposition, we would call the president of Toyota, 

24 Mr. lames Lentz as an adverse witness. 

25 MR. CLARK: Your Honor, just for the record, the 
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objections that we discussed previously are overruled? 

THE COURT: Yes. And preserve all the arguments 

that were made. Again, ladies and gentlemen, this is a 

deposition both plaintiff and defendant have designated, 

based on my rulings, have designated certain portions of the 

deposition. 

MR. BAKER: This will last longer than we have 

today, but I thought we would just run it to 5:00 if that's 

what you want to do. 

THE COURT: Do you still have the officer out 

there? 

MR. BAKER: Either one would run over. I will just 

stop it at five. 

MR. JENNINGS: Yes. 

THE COURT: Mr. Baker, if there is a better 

stopping point before five, that would be fine too. 

MR. BAKER: Yes, your Honor. Thank you. 

(whereupon, the video deposition of Mr. James Lentz 

was played to the jury. Not on the record.) 

MR. CLARK: Your Honor, can we approach. 

THE COURT: Yes. Are we editing in or editing out? 

is that your understanding? 

MR. CLARK: we talked about this this morning while 

the jury was out. 

THE COURT: You're in agreement to whatever is 
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1 being done? 

2 MR. CLARK: Yes. Yes. Yes. Subject to our 

3 previous objections. 

4 THE COURT: Yes. 

5 (Whereupon, the video deposition was continued.) 

6 MR. BAKER: Your Honor, this is a good stopping 

7 point. 

8 THE COURT: Ladies and gentlemen, it is now ten to 

9 five, we're in recess until tomorrow morning at 9:00. I 

10 remind you: During the evening, do not discuss the case and 

11 do not begin to form any opinions about the case, we will 

12 start back tomorrow morning at 9:00. Have a good evening. 

13 (whereupon, court stood in recess until the 9th day 

14 of October, 2013.) 
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